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A. Court of Appeals Decision. 

Petitioners Richard Fortin, Robert Enslen, XCar Inc., 

FTW Services, Inc., XCar Remarketing Inc., Cross Border 

Vehicle Services, Inc., and Crossborder Vehicle Sales, Ltd. 

( collectively "defendants") seek review of the Court of 

Appeals' May 5, 2025, unpublished opinion. (App. A, cited 

as "Op._") The Court of Appeals affirmed the trial court's 

judgment requiring the defendants to pay respondent 

Callum Herdson $4.23 million as a "buyout" of his one­

third interest in a used car company, XCar, Inc., which had 

gone out of business more than a year before the trial court 

entered judgment and sold its assets for $200,000, leaving 

its majority shareholders holding significant debt owed by 

XCar. The Court of Appeals entered an order denying 

publication on June 26, 2025. (App. B) 

B. Issues Presented for Review. 

1. The Court of Appeals affirmed the forced 

buyout of a minority shareholder's one-third interest in a 
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defunct company for $4.23 million despite the trial court's 

unchallenged findings that an accounting to determine 

exactly what damages plaintiff may have suffered was an 

adequate remedy and forcing defendants to spend 

$100,000 to pursue that accounting. Did the Court of 

Appeals err in refusing to follow this Court's holding in its 

seminal shareholder oppression case that a court lacks 

authority to award an extreme equitable remedy when "less 

severe equitable solutions . . .  would effectively remedy the 

situation"? Scott v. Trans-Sys.) Inc., 148 Wn.2d 701, 718-

19, 64 P.3d 1 (2003). See RAP 13.4(b)(1), (2). 

2. The Court of Appeals acknowledged that no 

Washington authority addresses what circumstances 

justify a forced buyout, and no Washington precedent 

establishes the date a court should use when valuing a 

shareholder's interest as part of a buyout. Should this 

Court address these issues of first impression given the 

prevalence of shareholder litigation and the imposition of 
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buyouts as a remedy in shareholder disputes? See RAP 

C. Statement of the Case. 

1. In the first appeal, the Court of Appeals 
affirmed the trial court's findings that 
an accounting and damages were 
adequate remedies for shareholder 
oppression but reversed, on procedural 
grounds, its order appointing a third­
party to perform an accounting. 

In 2012, Richard Fortin and Robert Enslen formed 

XCar, Inc., a used car dealership. (Op. 2) In 2014, Fortin 

and Enslen hired respondent Callum Herdson as president 

of XCar, granting him a nonvoting one-third interest in 

XCar. (Op. 2) Fortin and Enslen fired Herdson in 2017. 

(Op. 3) 

Herdson sued Fortin, Enslen, and XCar,1 alleging 

minority shareholder oppression as well as other claims. 

1 Herdson also sued the "Crossborder-owned 
companies," other wholesale and retail car companies 
owned and operated by Fortin and Enslen. (Op. 2-3) 
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( 1CP 1- 2) 2 Herdson sought as a remedy the "[d]issolution 

of XCar pursuant [to] RCW 23 B.14.300." ( 2CP 1155; see 

also 2CP 1125- 26) Alternatively, Herdson requested "a 

court-ordered buyback . . .  of Herdson's shares pursuant to 

RCW 23 B.14.300 at their current value (or as close as 

practicable )." ( 2CP 1155) 

After a trial in November 20 21, the trial court entered 

findings of fact and conclusions of law ( F FCL) dismissing 

all of Herdson's claims (and several of the defendants ) 

except for his shareholder oppression claim against Fortin 

and Enslen only. (1CP 17 26-61)3 The trial court found 

Fortin and Enslen oppressed Herdson "[b]y not accounting 

and not distributing 1 /3 of XCar's net pro fits to Herdson." 

2 This is the second appeal in this case. "1CP _" 
refers to the Clerk's Papers from the 20 23 appeal, which 
were made part of this appellate record. " 2CP _" refers to 
the Clerk's Papers in this appeal. 

3 The trial court issued and incorporated an oral 
ruling into its written findings and conclusions. ( F FCL 1, 
1CP 17 26; RP 157 2-1607 ) 
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(FFCL 87, 1CP 1747; see also FFCL 75-86, 88-97, 1CP 1745-

49) The trial court rejected Herdson's request for 

dissolution, finding in 2021 that XCar was "a functioning 

and potentially profitable business." (FFCL 115, 1CP 1754) 

The trial court also refused to order a buyback, reasoning 

that, like dissolution, it is an extreme remedy. (RP 1587: 

"dissolution . . . that's an extreme remedy, which by 

extension means buyback") The trial court instead stated it 

would appoint a receiver over XCar "to provide the 

Herdson [sic] with an accurate accounting of the profits of 

XCar from March 2014 to the present." (FFCL 123, 1CP 

1755-56; see also FFCL 112, 1CP 1753: "[t]he quantum of 

damage suffered and recoverable by Herdson is to be 

assessed in accordance with the receivership") 

The defendants appealed. After the Court of Appeals 

accepted review, the trial court entered a new order 

appointing Ernst & Young, not as receiver, but as a forensic 

auditor, ordering it to perform an accounting "of XCar's 
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after-tax net profits for each" year which would then 

support a damage award "equal to one-third of the total 

after-tax profits." (1CP 1763-65; see also 1CP 1762: auditor 

would "fairly and equitably provide Plaintiff his share of 

profits") The trial court also appointed Ernst & Young as a 

"special fiscal agent" to "ensure that Plaintiff receives one­

third of XCar's net profits on a go-forward basis." (1CP 

1765-67) 

The Court of Appeals affirmed the trial court's 

findings and conclusions but held it lacked authority under 

RAP 7.2 to appoint Ernest & Young after the Court of 

Appeals accepted review. Herdson v. Fortin, 26 Wn. App. 

2d 628, 530 P.3d 220, rev. denied
) 

2 Wn.3d 1009 (2023). 
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2. The Court of Appeals affirmed the trial 
court's March 2024 order on remand 
that required defendants to pay 
Herdson $4.23 million in exchange for 
his shares in XCar, which had failed 
more than a year earlier after the used 
car market crashed. 

While the case was on appeal, XCar lost its line of 

credit with its lender, NextGear Capital, following a severe 

downturn in the used car market after the Covid-19 

pandemic as manufacturers resumed production and new 

car inventory rebounded. (2CP 8-9, 236-39, 246-47, 545-

46; see also 2CP 1062, citing Neal E. Baudette, The 

Pandemic Used-Car Boom is Coming to an Abrupt End, 

N. Y. Times (Jan. 30, 2023) ("the used-car business is 

suffering a brutal hangover . . . .  sales and prices of used 

cars are falling and the dealers that specialize in them are 

hurting")) 

By early 2023, Fortin and Enslen had each injected 

over $1,000,000 of their personal funds into XCar, which 

was losing $30,000 a day. (2CP 8, 236, 1076, 1078) 
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Herdson never contributed any money into XCar. (RP 382, 

597-98; 2CP 49-50) Fortin and Enslen-who, again unlike 

Herdson, had personally guaranteed XCar's line of credit­

decided to cut their losses and cease XCar's operations 

while selling as much of its remaining inventory and assets 

as they could to try and pay down its debt. (2CP 7, 9, 235-

37, 546-47, 1079) 

On February 1, 2023, Fortin and Enslen executed an 

arms-length asset purchase agreement, selling some of 

XCar's assets to Windy Chevrolet, an unrelated third-party 

entity, for $200,000. (2CP 110-28; see also 2CP 22-23, 

237, 690-91, 1084-85) XCar also sold off its remaining 

inventory and directed payments be remitted to Cox 

Automotive (NextGear Capital's parent company) to repay 

NextGear Capital's line of credit, which encumbered these 

vehicles. (2CP 6-8, 1876, 1882-2001) XCar was 

administratively dissolved on October 3, 2023. (2CP 998) 
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In January 2024, after the case was remanded to the 

trial court, Herdson sought an order requiring the 

defendants to purchase his shares in the now dissolved 

XCar for "$4,230,000, the value of his one-third share of 

XCar as presented at trial" more than two years earlier. 

(2CP 760; see also 2CP 791-804, 856-62) Herdson also 

alleged the sale of XCar's assets was "an attempt to 

defraud" him and sought to pierce the attorney-client 

privilege based on the crime-fraud exception. (2CP 398-

407) 

The trial court rejected Herdson's allegations of 

fraud and denied his motion to pierce the attorney-client 

privilege. (2CP 746-47) The trial court, however, ultimately 

granted Herdson a buyout adopting a June 2021 valuation 

date, and entered judgment in his favor for $4,231,806. 

(2CP 1086-91) The trial court cited testimony from 

Herdson's expert at trial that valued his interest as of June 

2021-just before the used car market crash when XCar 
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was at the apex of its value-but did not explain why it 

chose June 2021, four years after Herdson was terminated 

from XCar, as the appropriate date for valuing his interest 

in XCar, or why, without revising its previous findings, it 

abandoned an accounting and damages-remedies the 

defendants had already spent $100,000 to support while 

Herdson's forensic accountants reviewed and audited 

XCar's financials. (2CP 1090) 

The defendants appealed, arguing the trial court's 

findings and conclusions did not support a forced buyout 

or a June 2021 valuation date. The Court of Appeals 

affirmed in an unpublished opinion. The Court of Appeals 

acknowledged that "a court abuses its discretion in 

imposing an extreme remedy when a lesser remedy would 

suffice" (Op. 9), but affirmed the forced buyout, stating 

that the failure of XCar meant there was "'no longer the 

need to establish procedures or standards to protect the 

minority shareholder's interest in future net profits."' (Op. 
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11, quoting 2CP 1090) The Court of Appeals acknowledged 

that "case law does not dictate the time of valuation" (Op. 

12) but affirmed the June 2021 valuation date because 

"Herdson retained his shares past the termination of his 

employment." (Op. 13) 

The Court of Appeals denied defendants' timely 

motion for publication on June 26, 2025. (App. B) 

D. Reasons the Court Should Accept Review. 

1. The Court of Appeals' opinion conflicts 
with Washington precedent holding that 
trial courts may not award extreme 
equitable remedies when lesser 
remedies will suffice. 

A forced buyout of a minority shareholder's interest 

in a corporation is an extreme remedy meant to serve as an 

alternative to dissolution, not as a remedy imposed after a 

corporation has already dissolved. The Court of Appeals 

nonetheless affirmed the buyout notwithstanding the trial 

court's unchallenged and previously affirmed finding that 

an accounting and damages were adequate remedies and 
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the fact that there was nothing to buyout-XCar had 

already dissolved when the trial court ordered a buyout. 

The Court of Appeals' opinion warrants review because it 

conflicts with longstanding Washington precedent, 

including Scott v. Trans-Sys., Inc., 148 Wn.2d 701, 64 P.3d 

1 (2003), holding that a trial court abuses its discretion in 

awarding a drastic equitable remedy when a less severe 

remedy would suffice. RAP 13.4(b)(1)-(2) 

Minority shareholder oppression claims are founded 

on RCW 23B.14.300(2)(b), which states "[t]he superior 

courts may dissolve a corporation" if "those in control of 

the corporation have acted, are acting, or will act in a 

manner that is illegal, oppressive, or fraudulent." Suits 

under RCW 23B.14.300(2)(b) "are fundamentally 

equitable in nature." Scott, 148 Wn.2d at 716. 

In Scott, this Court interpreted RCW 

23B.14.300(2)(b) as authorizing not just dissolution, but a 

range of remedies because "liquidation is so drastic that it 

12 



must be invoked with extreme caution." 148 Wn.2d at 708-

09 (internal quotation and quoted source omitted). The 

Court provided examples of other equitable remedies, 

including appointment of a receiver or "special fiscal 

agent," an accounting, or damages. Scott, 148 Wn.2d at 717 

( citing Baker v. Com. Body Builders, Inc., 264 Or. 614, 

632-33, 507 P.2d 387 (1973)). The Oregon Supreme Court 

in Baker identified as a potential equitable remedy a forced 

buyout- "an order requiring the corporation or a majority 

of its stockholders to purchase the stock of the minority 

stockholders . . .  at a price determined by the court to be a 

fair and reasonable price." 264 Or. at 633. 

While Washington courts have not previously 

addressed orders directing a forced buyout, other 

jurisdictions have characterized a forced buyout as "an 

extreme remedy" that, like dissolution, should be used only 

if "some lesser remedy will not suffice." Bedore v. 

Familian, 122 Nev. 5, 125 P.3d 1168, 1169, 1172 (2006) 
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(reversing forced buyout because requiring return of excess 

salaries was adequate remedy) (internal quotation and 

quoted source omitted); Brodie v. Jordan, 447 Mass. 866, 

857 N.E.2d 1076, 1081-82 (2006) (reversing forced 

buyout; "no matter how expedient a forced buyout may be 

as a solution, the remedy for a breach of fiduciary duty 

must be proportional to the breach"); Brenner v. 

Berkowitz, 134 N.J. 488, 513, 634 A.2d 1019, 1031 (1993) 

(buyout should be reserved for "exceptional 

circumstances"; affirming judgment denying buyout); 

Franks v. Franks, 330 Mich. App. 69, 108, 944 N.W.2d 

388, 408 (2019) (reversing "drastic remedy" of forced 

buyout). 

These holdings are consistent with the Model 

Statutory Close Corporation Supplement (MSCCS), 

adopted in six states, which identifies a forced buyout as 

"extraordinary relief' that should be granted only when 

"ordinary relief," such as an accounting or damages, are 
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inadequate. MSCCS §§ 41-4 2;4 see also Ga. Code §§ 14- 2-

941-94 2; Mo. Rev. Stat. §§ 351.855-860; Mont. Code §§ 

35-9-50 2-503; S.C. Code §§ 33-18-410-4 20; Wis. Stat. § 

180.1833; Wyo. Stat.§§ 17-17-141-14 2. 

Among other problems, forced buyouts risk 

"arbitrarily increasing [the] value" of a minority interest 

because it is "an asset that, by de finition, has little or no 

market value" and thus is inherently difficult to value. 

Brodie, 857 N.E.2d at 1081-8 2; see also Marriage of 

Gillespie, 89 Wn. App. 390, 40 2, 948 P.2d 1338 (1997 )  ( " It 

is difficult to value the shares of a closely held 

4 The MSCCS, attached as Appendix C, was 
developed by the drafters of the Model Business 
Corporation Act. See F. Hodge O' Neal et al., O'Neal and 
Thompson's Close Corporations and LLCs: Law and 
Practice § 1: 26 ( Rev. 3rd ed. July 20 25 Update ) 
(hereinafter Close Corporations). The MSCCS was 
discontinued because amendments to the Model Business 
Corporation Act, including the adoption of § 14.34 
discussed below, mooted the need for a supplement 
speci fic to close corporations. Close Corporations, supra, 
§ 1.26. 
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corporation"). Forced buyouts also grant minority 

shareholders rights they did not bargain for. Nixon v. 

Blackwell, 626 A.2d 1366, 1380 (Del. 1993) (rejecting 

"court-imposed stockholder buy-out for which the parties 

had not contracted").s 

This Court has limited the trial court's discretion to 

impose "extreme remedies" in shareholder disputes, 

holding in Scott that the trial court abused its discretion in 

ordering dissolution because it did not consider "less 

severe equitable solutions that would effectively remedy 

the situation." 148 Wn.2d at 718-19. This Court explained 

that any impropriety in the handling of loans between two 

companies could be remedied by an accounting and an 

order that "the respective corporation . . .  repay th[e] 

s In this case, the parties did not execute a 
shareholders agreement; Fortin and Enslen, however, 
rejected Herdson's proposal for a "shotgun agreement" 
that would have given the shareholders the right to seek a 
buyout. ( Ex. 443; RP 350, 834, 847; F FCL 16, 1CP 17 29 )  
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amount" owed. Scott, 148 Wn.2d at 718. Scott looked to 

Baker, where the Oregon Supreme Court affirmed the 

denial of equitable relief because although defendants 

oppressed the plaintiffs, they subsequently provided an 

accounting that proved the corporation did not "suffer[] 

financial loss in any ascertainable amount." Baker, 507 

P.2d at 397. 

Scott and Baker are consistent with the longstanding 

principle that "an equitable remedy is an extraordinary, 

not ordinary, form of relief' and should be granted "only 

when there is a showing that a party is entitled to a remedy 

and the remedy at law is inadequate." Sorenson v. Pyeatt, 

158 Wn.2d 523, 531, 543, ,r,r12, 38, 146 P.3d 1172 (2006) 

(reversing equitable lien because "a remedy at law exists"); 

Bellevue Square) LLC v. Whole Foods Mkt. Pac. Nw.) Inc., 

6 Wn. App. 2d 709, 724, 137, 432 P .3d 426 (2018) 

(reversing injunction because damages were adequate 

remedy), rev. denied, 193 Wn.2d 1024 (2019); Ahmad v. 
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Town of Springdale, 178 Wn. App. 333, 342, �h 7, 314 P .3d 

729 (2013) (affirming refusal to issue extraordinary writs). 

The Court of Appeals recognized that "a court abuses 

its discretion in imposing an extreme remedy when a lesser 

remedy would suffice" and agreed with the trial court "that 

both dissolution and buyout were 'extreme remed[ies]."' 

(Op. 9-10) But the Court of Appeals failed to explain how 

the trial court had the equitable authority to order a buyout 

after finding that an accounting and damages were 

adequate remedies. Its opinion directly conflicts with Scott 

and the established principle that more extreme forms of 

equitable relief should not be awarded when lesser 

remedies will suffice. RAP 13-4(b)(1)-(2). 

The courts below reasoned that an accounting was 

unnecessary after the failure of XCar because there was 

"'no longer the need to establish procedures or standards 

to protect the minority shareholder's interest in future net 

profits."' (Op. 11, quoting 2CP 1090) But the inability to 
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award prospective relief does not explain why an 

accounting and damages could no longer adequately make 

Herdson whole. Until his appointment was vacated on 

procedural grounds by the Court of Appeals, Herdson's 

chosen auditor performed months of work on an 

accounting, charging defendants almost $100,000. (2CP 

831-52) Neither court below explained why that accounting 

could not have been completed on remand or why an award 

of the damages uncovered in the accounting would not 

make Herdson whole. Indeed, because the trial court 

abandoned an accounting-the remedy suggested in Scott 

19 



and awarded in Baker-there is no evidence that Herdson 

actually suffered any damages. 6 

The Court of Appeals' opinion did not tie its remedy 

to any statutory or equitable purpose. Courts typically 

award buyouts when "dissolution would needlessly harm a 

functioning business." Waller v. Am. Int'l Distribution 

Corp. , 167 Vt. 388, 706 A.2d 460, 462 (1997 ). But "when 

the business cannot be operated at a pro fit," "[d]issolution 

of the business is most appropriate." Steven C. Bahls, 

Resolving Shareholder Dissension: Selection of the 

Appropriate Equitable Remedy, 15 J. Corp. L. 285, 337 

6 The Court of Appeals erroneously reasoned that the 
trial court found Herdson proved speci fic damages on his 
oppression claim. (Op. 11) In fact, the trial court found that 
a receiver and accounting were necessary to determine 
"[t]he quantum of damage suffered and recoverable by 
Herdson" on his oppression claim. ( F FCL 112, 1CP 1753; 
see also RP 1589: remedy for "oppressive conduct" was a 
receiver who would "clari fy the accounting" and determine 
"what each of shareholders are entitled to") 
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( 1990 ).7 In this case, however, the lower courts imposed a 

remedy that required defendants to pay $4.23 million for a 

one-third interest in a corporation that had already 

dissolved. 

The Court of Appeals ignored that the purpose of a 

buyout is to provide a remedy to oppressed minority 

shareholders while also avoiding the dissolution of a 

pro fitable business. For instance, Section 14.34 of the 

Model Business Corporation Act ( M BCA), adopted in 25 

7 The only case Herdson cited below that involved a 
buyout in an already dissolved company was Sipko v. 
Koger, Inc., 251 N.J. 162, 276 A.3d 160 ( 20 22). Sipko 
ordered a buyout after a "comprehensive accounting" and 
a " finding that [defendants] deliberately stripped the 
companies of value for the speci fic purpose of putting the 
money beyond [plainti ffs] reach." 276 A.3d at 163, 174. 
Here, in contrast, the trial court rejected Herdson's 
allegation Fortin and Enslen orchestrated XCar's failure to 
de fraud him. ( 2CP 398-407, 746-47 ) 
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states, 8 provides for an "election to purchase in lieu of 

dissolution" and states that if a corporation or its other 

shareholders "elect to purchase all shares owned by the 

petitioning shareholder," then "the court shall dismiss the 

petition to dissolve the corporation." M BCA § 14.34 ( 20 23) 

(emphasis added ). This approach "allow[s] the corporation 

to continue in existence for the bene fit of the remaining 

shareholders" but makes "[t]he election to purchase . . .  

wholly voluntary." M BCA  § 14.34, comment (emphasis 

8 See Ala. Code § 10A- 2A-14.14; Alaska Stat. § 
10.06.630; Ari z. Rev. Stat. § 10-1434; Cal. Corp. Code § 
2000; Col. Rev. Stat. § 7-114-305; Conn. Gen. Stat. § 33-
900; D.C. Code § 29-312.24; Fla. Stat. § 607.1436; Idaho 
Code § 30-1-1434; 805 Ill. Comp. Stat. 5 /12.56(e ); Haw. 
Rev. Stat. § 414-415; Iowa Code§ 490.1434; La. Stat. 12:1-
1434; Md. Code, Corps. & Ass'ns. § 3-413; Miss. Code § 79-
4-14.34; N.C. Gen. Stat.§ 55-14-31 (d ); Neb. Rev. Stat.§ 21-
2,201; N.H. Rev. Stat. § 293-A:14.34; N.Y. Bus. Corp. Law 

§ 1118; Or. Rev. Stat. 60.952(5)(b ); R.I. Gen. Laws§ 7-1.2-
1315; S.D. Codi fied Laws § 47- lA-1434; Utah Code § 16-
1oa-1434; Va. Code § 13.1-749.1; W. Va. Code § 31D-14-
1434. 
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added). Under the MSCCS, a buyout is likewise an optional 

means of avoiding dissolution. MSCCS § 42. 

The courts below ignored this statutory purpose. 

Although ostensibly ordering a "buyout," the trial court did 

not give the majority shareholders the option of proceeding 

with dissolution (or rather ratifying the already complete 

dissolution). Instead, the trial court simply entered 

judgment against defendants for $4.23 million, without 

ordering Herdson to transfer his 1/3 interest in XCar or 

setting any other consideration for their payment of $4.23 

million. (2CP 1086-91) The trial court did so despite 

finding that an accounting was necessary to prove what, if 

any, damages Herdson suffered. (FFCL 112, 1 CP 1753) The 

trial court's windfall judgment in the wake of XCar's failure 

is doubly punitive because Fortin and Enslen-but not 

Herdson-paid millions to keep XCar afloat and still had to 

pay off XCar's loans that they- but not Herdson­

personally guaranteed. (2CP 8, 236, 1076, 1078) 
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This Court should grant review because the Court of 

Appeals' opinion conflicts with Scott and undermines the 

purpose of RCW 23B.14.300(2)(b)- providing an equitable 

remedy to make an oppressed shareholder whole, but not 

an extreme remedy resulting in an unjustified windfall. 

2. This Court should accept review because 
the circumstances that justify a buyout 
and the date for valuing a minority 
shareholder's shares are issues of 
substantial public interest. 

Both the circumstances that justify a forced buyout 

and the valuation date used in a forced buyout are issues of 

substantial public interest warranting review under RAP 

a. Despite the prevalence of 
shareholder litigation, Washington 
trial courts have no guidance on 
what circumstances justify a 
buyout. 

"[T]he threshold question of whether an equitable 

remedy [is] available" is a question of law. Borton & Sons, 

Inc. v. Burbank Props., LLC, 196 Wn.2d 199, 207, ,r20-21, 
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471 P.3d 871 (2020). Accordingly, this Court has 

consistently established the threshold legal predicate for 

various forms of equitable relief. See} e.g., Henry George & 

Sons} Inc. v. Cooper-George} Inc., 95 Wn.2d 944, 953, 632 

P.2d 512 (1981) (dissolution of corporation due to 

deadlock); Sorenson, 158 Wn.2d at 532-38, ,r,r14-25 

(equitable lien); Borton, 196 Wn.2d at 213-14, 1140-44 

( equitable grace period to exercise lease purchase option); 

City of Lakewood v. Pierce Cnty., 144 Wn.2d 118, 126-29, 

30 P.3d 446 (2001) (constructive trust); Douchette v. 

Bethel Sch. Dist. No. 403, 117 Wn.2d 805, 810-13, 818 P.2d 

1362 (1991) (equitable tolling of statute of limitations); 

Kim v. Lee, 145 Wn.2d 79, 88-92, 31 P.3d 665 (2001) 

(equitable subrogation) opinion corrected, 43 P.3d 1222 

(2001). 

This Court has not addressed remedies for 

shareholder oppression since Scott, more than two decades 

ago, despite the "tremendous amount of litigation in this 
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country arising out of shareholder disputes" and the fact 

that-despite their extreme nature-buyouts are now "the 

most common remedy for dissension within a close 

corporation." F. Hodge O'Neal et al., ONeal and 

Thompson's Oppression of Min. Shareholders and LLC 

Members, Preliminary Materials (May 2025 Update); 

Close Corporations, supra, § 1.29. 

The Court of Appeals' refusal to establish a legal 

threshold for imposition of one of the more extreme 

remedies available to a trial court in a shareholder dispute 

underscores the need for guidance from this Court 

regarding buyouts. The Court of Appeals reasoned the trial 

court did not abuse its discretion in ordering a buyout 

because it "relied on substantial evidence in imposing an 
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appropriate equitable remedy." (Op. 10 )9  But this 

reasoning -that the trial court's findings, untethered to any 

legal principles, is enough to support its remedy -is 

entirely circular. 

It is axiomatic that findings of fact do not exist in a 

vacuum but to "support the trial court's conclusions of law 

and judgment." In re LaBelle, 107 Wn. 2d 196, 209, 7 28 

P.2d 138 (1986). Similarly, an equitable remedy, though it 

"may arise from any number of varied facts and 

circumstances," is still "not a limitless remedy to be applied 

according to the . . . conscience of the particular 

chancellor," but requires "certain elements that must be 

established." Sorenson, 158 Wn.2d at 533, 535, ,J16, ,J21. 

9 Defendants did not argue the trial court's findings 
were not supported by substantial evidence; they argued it 
abused its discretion because it found an accounting and 
damages were adequate remedies but nonetheless ordered 
a buyout. (See App. Br. 48-60; Reply Br. 10-15) 
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The Court of Appeals' unexplained "deference to the 

trial court selecting the remedy . . .  provides no guidance to 

trial courts that are searching for appropriate, usable 

standards." Bahls, supra, 15 J. Corp. L. at 316; see also 

Schirmer v. Bear, 174 Ill. 2d 63, 72-73, 672 N.E.2d 1171, 

1175 (1996) (rejecting interpretation of Illinois Business 

Corporations Act giving trial courts "unfettered discretion 

to order the corporation to purchase the minority 

shareholder's shares" and providing "no guidelines for 

determining what type of behavior warrants awarding the 

forced purchase of shares"). 

The absence of guidance also means "parties 

suffering from corporate dissension cannot predict how a 

court might settle their dispute" and will "have difficulty 

negotiating a solution short of litigation." Bahls, supra, 15 

J. Corp. L. at 316. The Court of Appeals' opinion thus 

undermines "the express public policy of this state which 

28 



strongly encourages settlement." City of Seattle v. Blume, 

134 Wn.2d 243, 258, 947 P.2d 223 (1997). 

b. Trial courts have no guidance on 
how to select a date for valuing a 
shareholder's interest, a crucial 
issue in shareholder disputes. 

The Court of Appeals erred in refusing to provide any 

guidance on the choice of a valuation date. "[T]he 

determination of fair value is . . .  critically influenced by the 

choice of the valuation date." Douglas K. Moll, Shareholder 

Oppression and "Fair Value": Of Discounts
) 

Dates
) 

and 

Dastardly Deeds in the Close Corporation, 54 Duke L.J. 

293, 366 (2004). Courts choose one of two dates almost 

uniformly-the date the plaintiff was ousted from the 

corporation, or the date the plaintiff filed suit. Moll, supra, 

54 Duke L.J. at 367-81. 

The rationale for both dates is similar- they 

represent "the point at which the minority shareholder is 

no longer entitled or required to participate in changes to 

the company's value": 
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The rationale for utilizing one of these dates as 
the valuation benchmark is that, in most 
instances, they best approximate the point at 
which the minority shareholder is no longer 
entitled or required to participate in changes to 
the company's value-either because the 
shareholder has been "frozen out" of 
management (in which case the date of 
oppression might be used) or because the 
shareholder has formally requested an end to 
his or her shareholder status (in which case the 
date of filing might be more appropriate). 

In re Herremans, 653 B.R. 386, 400 (Bankr. W.D. Mich.) 

(citing Moll, supra, 54 Duke L.J. at 382-83), recon. denied, 

2023 WL 5182425 (2023). 

The Court of Appeals recognized that "no 

Washington authority dictates the point at which a trial 

court should value a party's shares." (Op. 13) But rather 

than provide guidance on whether to use the ouster date or 

date of filing, the Court of Appeals chose neither, deferring 

to the trial court's choice of a June 2021 valuation date­

four years after Herdson was ousted from XCar, 18 months 

after he filed suit, and three years before it entered 

judgment-unmoored from any legal principle. (Op. 12: 
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"Because case law does not dictate the time of valuation 

and the trial court articulated its reliance on credible 

testimony, the court did not abuse its discretion.") 

The Court of Appeals reasoned that "Herdson 

retained his shares past the termination of his employment 

and . . . no Washington precedent requires that a 

shareholder maintain control to receive profits." (Op. 13) 

This reasoning presumes that Herdson was actually owed 

profits, a question that remains unanswered because the 

accounting was never completed. Regardless, that Herdson 

retained his shares after his termination may support 

Herdson's claim to pre-dissolution profits from XCar, as 

the trial court awarded in its initial decision, but it does not 

explain its choice of a June 2021 valuation date, the point 

at which XCar-a used car lot on less than an acre of rented 

gravel-reached the zenith of its alleged value before 

sharply declining to a total value of $200,000 and debts far 

in excess of that. A June 2021 date was untethered from 
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any policy of making an oppressed shareholder of a closely 

held company whole and served no purpose save to give 

Herdson a windfall. 

Moreover, "[j]ust as shareholders should share in the 

value of the firm in proportion to their pro rata ownership, 

they also should share in the diminution of value." Bahls, 

supra, 15 J. Corp. L. at 335. No principle of equity justified 

allowing Herdson to benefit from increases in XCar's value 

under Fortin's and Enslen's management, while Herdson 

retained his shares, but not XCar's diminution in value 

following the used car market crash that shuttered 

companies across the country. See Moll, supra, 54 Duke 

L.J. at 372 (if ouster date is not used "the value of a plaintiff 

minority's shares is properly affected by changes in a 

company's value . . .  for as long as the minority remains a 

shareholder."). 

The Court of Appeals approved a valuation date that 

gave Herdson- a nonvoting minority shareholder who 
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never contributed any capital to XCar nor guaranteed any 

of its debts-a windfall judgment. At the same time, Fortin 

and Enslen-the majority shareholders who oversaw the 

success underlying the trial court's valuation-were left to 

pay off all of XCar's debts after having already contributed 

more than $2 million of their personal funds. This Court 

should grant review to correct this injustice and provide 

guidance that will prevent similar injustices in the future. 

E. Conclusion. 

This Court should accept review. RAP 13,4(b)(1)-(2), 
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and contains 4,999 words, in compliance with the Rules of 
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No .  86536-6- 1 

D IVIS ION ONE  

U N P U BL ISHED O P I N ION 

SMITH , J .  - I n  201 2 ,  Richard Fort in and  Robert Ens len formed XCar, a 

used car dealersh ip .  I n  20 1 4 , Fort in and Ens len h i red Cal l um Herdson to act as 

pres ident of XCar, g rant i ng h im  a one-th i rd i nterest in the company as a 

nonvot ing m i nority shareholder. Fort in and Ens len later fi red Herdson .  Herdson 

brought an act ion aga inst Fort in and Ens len ,  c la im i ng m i nority shareholder 

oppression . The tria l  cou rt entered j udgment for Herdson and , i n  l ieu of 

d issolvi ng the corporat ion , appoi nted a rece iver. Fort in and Ens len appealed . 

After th is cou rt accepted review, the tria l  cou rt entered an order appoi nti ng 

special fisca l agents and a forensic aud itor instead of the rece iver. 

On appea l ,  th is cou rt affi rmed the tria l  cou rt's ru l i ng  but held that the tria l  

cou rt lacked the authority to appoint the special fisca l agents .  On remand , the 
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tria l  cou rt entered j udgment i n  favor of Herdson and ordered Fort in and Enslen to 

buy out Herdson's shares i n  XCar. Fort in and Ens len aga in  appea l ,  assert ing 

that the tria l  cou rt erred i n  enteri ng j udgment i n  favor of Herdson ,  i n  val u ing  h is 

shares as of J une 202 1 , and i n  impos ing that j udgment aga inst other compan ies 

also owned by Forti n and Ens len .  They also contend that the court erred by not 

offsett ing Herdson's judgment by d iscovery costs . F i nd i ng no error, we affi rm . 

FACTS 

Background 

Richard Fort in and Robert Ens len formed XCar, I nc . , a used car 

dealersh ip ,  i n  20 1 2 . At the t ime,  Fort in and Ens len owned and operated severa l 

other wholesale and reta i l  car companies :  Crossborder Veh icle Services , I nc. , 

Crossborder Veh icle Sales Ltd . ,  XCar Remarketi ng , I nc . , and FlW Services , I nc .  

(co l lective ly "Crossborder-owned compan ies") . XCar is not a subs id iary of any of 

the Crossborder-owned compan ies . 

I n  20 1 4 , Fort in and Ens len h i red Cal l um Herdson to act as pres ident of 

XCar, g rant i ng h im one-th i rd of its stock as common , nonvoti ng shares . Fort in 

and Ens len reta ined the remain i ng p referred vot ing shares , sp l itt ing them equa l ly .  

Although the parties d id not execute a written shareholder ag reement, they 

s igned a "Consent Reso lut ion of the Board of D i rectors for XCar, I nc . , "  

documenti ng the share sp l it .  Cons istent with the d istribut ion of shares , the 

parties ag reed that each owner wou ld rece ive one-th i rd of XCar's after-tax net 
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profits . Fort in and Ens len reta ined u lt imate control over XCar's operations and 

management. 

Fort in and Enslen then term inated Herdson's emp loyment i n  February 

20 1 7 . He reta i ned h is shares i n  the company. I n  December 20 1 9 , Herdson sued 

Forti n ,  Ens len ,  XCar, and the Crossborder-owned compan ies , a l leg i ng that Fort in 

and Ens len fa i led to d istribute h is share of XCar's profits . He asserted a b reach 

of fid uciary d uty , breach of a shareholder ag reement, fraud u lent i nducement, 

p rom issory estoppe l ,  u nj ust en richment ,  and accounting . He also argued that 

Forti n ,  Ens len ,  and the Crossborder-owned compan ies were a lter egos of each 

other and requested that the court p ierce the corporate vei l  to hold al l jo i ntly and 

severa l ly l iab le .  As a remedy, Herdson requested that a court-appointed rece iver 

d isso lve XCar under RCW 23B . 1 4 . 300 .  Alternative ly, he requested the court 

order Fort in and Ens len to buy back h is shares of XCar at the i r  cu rrent va lue .  

The case proceeded to  tria l  i n  November 202 1 . Fol lowing seven days of 

the parties' p resentat ion of evidence ,  the tria l  cou rt d ism issed a l l  of Herdson's 

c la ims save h is m i nority oppress ion c la im aga inst Fort in and Ens len . The court 

determ ined that Forti n and Ens len engaged i n  oppress ive conduct by h id i ng 

fi nancia l  i nformation , subord i nati ng XCar's independent i nterests to the i nterests 

of the Crossborder-owned compan ies ,  man ipu lati ng XCar's fi nances, not 

accounting , and fa i l i ng to d istribute Herdson's share of XCar's net profits . 

3 
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The court nevertheless rejected both of Herdson's req uested remed ies 

because they were too extreme.  I nstead , it appoi nted a rece iver to oversee 

XCar's fi nancia l  operations and account ing records unt i l  XCar's profits were 

accu rate ly ascerta ined , its i nterests sufficiently protected , and safeguards 

imposed to ensure that Herdson rece ived h is share of the profits . The court 

acknowledged that it wou ld cons ider reasonable a lternatives to the rece iver as 

long as the proposed options wou ld account for yearly profits and d istribute past 

profits even ly to shareholders .  The court decl i ned to award any fees . 

Fort in and Enslen appealed the tria l  cou rt's fi nd i ngs of fact i n  February 

2022 . 1 After th is cou rt accepted review, the tria l  cou rt entered an order 

appo int ing special fisca l  agents and a forensic aud itor i n  l ieu of a rece iver. 

Rece iver and Specia l  F isca l Agent 

Herdson proposed that the tria l  cou rt appoi nt the Stapleton Group 

("Stapleton") as rece iver .  Fort in and Ens len d isag reed , p ropos ing that the court 

appoint Ernst & Young to perform a forens ic account ing and ongoing overs ight of 

XCar's fi nances . Adopt ing Forti n and Ens len 's suggestion , the tria l  cou rt 

appoi nted Ernst & Young as a forens ic aud itor and "specia l  fisca l agent" i n  l ieu of 

a trad it iona l  rece iver i n  February 2025 . As a forens ic aud itor, the court requ i red 

that Ernst & Young perform a h istorical forensic account ing of XCar's fi nances 

from March 20 1 4  on , and present its fi nd ings .  As a special fisca l  agent, the tr ial 

1 The facts concern i ng Forti n and Ens len 's i n it ia l  appeal come from th is 
cou rt's pub l ished op in ion i n  Herdson v. Fortin, 26 Wn . App .  2d 628,  530 P . 3d 
220 ,  review denied, 2 Wn .3d 1 009 (2023) . 
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cou rt g ranted Ernst & Young the authority to oversee XCar's fi nancia l  operations 

and accounti ng records on a conti n u ing bas is .  

Herdson repeatedly objected to the court's appoi ntment of Ernst & Young ,  

moving severa l times that the court appoint Stap leton instead . I n  response ,  the 

tria l  cou rt appointed a former super ior cou rt j udge to serve as a special master 

under CR 53 . 3 .  Although Forti n and Ens len objected to th is appoi ntment ,  the 

tria l  cou rt stated that it was busy with many other tasks at the court and that this 

wou ld a l low the parties to get more immed iate attent ion and hopefu l ly get the 

issues reso lved . 

I n  October 2022 , the specia l  master issued a recommendat ion that 

Stapleton rep lace Ernst & Young .  The tria l  cou rt ag reed and appoi nted Stapleton 

i n  Ernst & Young 's p lace . 

Sale of XCar 

Over the cou rse of its existence ,  XCar requ i red a l i ne of cred it to provide 

the cashflow needed to pu rchase the veh icles it sold . NextGear Cap ita l 

("NextGear") p rovided that l i ne of cred it . But ,  wh i le XCar was under Ernst & 

Young 's review, NextGear changed its method of calcu lati ng loans .  Determ in ing 

that i t  had overfunded XCar by rough ly $ 1 . 5  m i l l io n ,  NextGear withd rew its l i ne of 

cred it i n  late 2022 . 

U nable to fi nd a rep lacement l i ne of cred it , Fort in and Ens len eventua l ly 

sold XCar's assets to Windy Chevrolet. Windy Chevro let bought XCar's office 

equ ipment ,  shop equ ipment ,  goodwi l l ,  and the rig hts to reviews and marketi ng for 

5 
App. A 



No .  86536-6- 1/6 

$200 , 000 .  The ag reement d id not i nc lude the veh icles i n  XCar's i nventory,  which 

Windy Chevro let pu rchased separate ly. XCar u ltimate ly d isso lved i n  October 

2023 . 

Herdson objected to the sale of XCar's assets , repeated ly a l leg ing that the 

sale was i ntended to defraud both Herdson and the court .  Greg Doub l i n  and 

Mario Lyons ,  former employees of XCar, supported this theory,  testifying that 

after executi ng the sale , Fort in and Ens len stated , "Fuck Ca l .  We got h im"  and 

danced around laugh i ng .  Although Forti n and Ens len d id not contrad ict th is 

particu lar  test imony, they d isputed the idea that the sale was i ntended to defraud . 

I n it ia l  Appeal 

Fol lowing the tr ial cou rt's i n it ia l  determ inat ion but before it appoi nted Ernst 

& Young ,  Fort in and Ens len appealed the tr ial cou rt 's fi nd ings of fact and 

conclus ions of law. 2 When the tria l  cou rt appoi nted Ernst & Young ,  Forti n and 

Ens len amended the i r  appeal to chal lenge the appoi ntment they themselves had 

requested . 

Th is cou rt issued its op in ion i n  May 2023 .  Determ in ing that the tria l  

cou rt's fi nd ings as to m i nority shareholder oppress ion were supported by 

substant ia l  evidence and that the court d id not abuse its d iscret ion in fash ion i ng 

an equ itable remedy, th is cou rt affi rmed each count of the tr ial cou rt's ru l i ngs 

except the appoi ntment of specia l  fisca l  agents and a forens ic aud itor. Because 

the tria l  cou rt had not properly comp l ied with RAP 7.2 i n  appoint ing the agents ,  

2 Aga in ,  the facts concern ing Fort in and  Ens len 's i n it ia l  appeal come from 
th is cou rt's pub l ished op in ion i n  Herdson. 
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th is cou rt reversed the order .  Remand ing on that s ingu lar  issue ,  th is cou rt 

expressly provided that the tria l  cou rt mainta ined the authority to order a remedy 

it deemed equ itab le .  

Remand 

On remand i n  January 2024 , the tria l  cou rt requested that both parties 

submit add it iona l  briefi ng on the appropriate remedy in l i ght of the fact that XCar 

no longer existed . Herdson aga in  a l leged that Fort in and Ens len i ntended to 

defraud both h im and the court and requested the va lue of h is i nterest in XCar as 

of J une 202 1 . Forti n and Ens len argued that the record d id not support a fi nd i ng 

of fraud and that Herdson 's share shou ld be va l ued as of February 20 1 7 , when 

h is employment was term inated . 

Referenc ing the appel late decis ion , the tr ial cou rt noted the record 

supported Herdson's orig i na l  request that Forti n and Ens len buy out h is  shares in  

the company. The tria l  cou rt s im i larly determ ined that the record , i ncl ud ing 

cred ib le expert testimony at  tria l , supported the va l uation of  Herdson's i nterest i n  

XCar at  $4 .23 m i l l io n .  And recogn iz ing that XCar no l onger existed , the court 

acknowledged no need exists to estab l ish procedu res or standards to protect 

m i nority shareholders' i nterests go ing forward and therefore no need for a 

rece iver. 

The court entered j udgment in favor of Herdson ,  award ing h im the $4 .23 

m i l l ion va lue of  h is  shares , p lus costs of  the appeal and accru ing i nterest. 

Fort in and Enslen timely appealed . 
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ANALYS I S  

Standard of Review 

We review the fash ion ing of equ itable remed ies for an abuse of d iscretion .  

Herdson v. Fortin , 26  Wn . App .  2d  628 ,  651 , 530  P . 3d 220 ,  review denied, 2 

Wn .3d 1 009 (2023) . A tr ial cou rt abuses its d iscret ion if its decis ion or order is 

man ifestly un reasonable or based on untenable g rounds or reasons.  Stocker v. 

Univ. of Wash. , 33 Wn . App .  2d 352 , 359 ,  56 1 P . 3d 751  (2024) . Whether 

equ itab le re l ief is appropriate at a l l  is a q uestion of law we review de nova . 

Herdson, 26 Wn . App .  2d at 65 1 . 

J udgment Supported by Record 

Fort in and Enslen assert that the record does not support the tria l  cou rt's 

order requ i ring Fort in and Ens len to buyout Herdson's shares in XCar because 

the court had a l ready rejected that option as an extreme remedy. Herdson states 

that both the record and th is cou rt's earl ier review p rovide substant ia l  evidence to 

support the tria l  cou rt's order .  Because the tria l  cou rt determ ined that Herdson 

was a m i nority shareholder ,  that he had experienced m inority shareholder 

oppression , and that no need exists to protect futu re i nterests or susta in  the 

bus i ness , we ag ree with Herdson . 

We review a tria l  cou rt's fi nd i ngs of fact for substantia l  evidence .  

Columbia State Bank v. lnvicta Law Grp. ,  PLLC, 1 99 Wn . App .  306 , 3 1 9 , 402 

P . 3d 330 (20 1 7) .  Evidence is substant ia l  if it is sufficient to persuade a rationa l ,  

fa i r-m inded person of the truth of the asserted prem ise. Columbia State Bank, 
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1 99 Wn. App. at 3 19 .  " 'We view the evidence and al l  reasonable inferences in 

the light most favorable to the prevail ing party. '  " Columbia State Bank, 1 99 Wn. 

App. at 3 1 9  (quoting State v. Kaiser, 1 61 Wn. App. 705, 724, 254 P.3d 850 

(201 1 )). 

" ' It is a recognized principle that majority shareholders must, at al l  times, 

exercise good fa ith toward the minority stockholders.' " Herdson, 26 Wn. App. 2d 

at 639 (internal quotation marks omitted) (quoting Real Carriage Door Co., Inc. v. 

Rees, 1 7  Wn. App. 2d 449, 458, 486 P .3d 955 (2021 ) .  In  Washington ,  minority 

shareholders who experience oppressive conduct have several potential 

remedies under the law, including judicial dissolution of the corporation. 

Herdson, 26 Wn. App. 2d at 649. But courts are generally reluctant to dissolve 

corporations and require plaintiffs to meet a rigorous burden of proof. Herdson, 

26 Wn. App. 2d at 639. So, in addition to dissolution, courts may consider less 

severe alternatives. Herdson, 26 Wn. App. 2d at 639. This includes the buyback 

of the minority shareholders' shares at fa ir value or awarding damages. 

Herdson, 26 Wn. App. 2d at 650. But a court abuses its discretion in imposing 

an extreme remedy when a lesser remedy would suffice . Scott v. Trans-System, 

Inc., 1 48 Wn.2d 701 , 71 8-1 9 ,  7 13 ,  64 P.3d 1 (2003) . 

The definition of oppressive conduct includes burdensome, harsh, and 

wrongful actions, a lack of fair  dealing, and a visible departure from the standards 

of fair  play. Real Carriage Door Co. ,  1 7  Wn. App. 2d at 455-56. 
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Here, Herdson provided substantial evidence that Fortin and Enslen 

engaged in minority shareholder oppression .  The record displays sign ificant 

evidence of Fortin and Enslen's pattern of oppressive conduct, including 

engineering profits away from XCar, engaging in self-dealing by directing XCar's 

profits into constructive dividends and warranty program kickbacks, del iberately 

attempting to hide XCar's value, and refusing to provide Herdson with the 

financial information to which he was entitled. Relying on this evidence, the trial 

court appropriately determined that Fortin and Enslen materially impaired 

Herdson's rights to his portion of the profits, and therefore engaged in oppressive 

conduct. The trial court similarly relied on substantial evidence in imposing an 

appropriate equitable remedy. 

As noted, courts are reluctant to grant dissolution as an equitable remedy, 

preferring to impose lesser fixes. The trial court acknowledged that reluctance, 

stating specifically that both dissolution and buyout were "extreme remed [ies]" 

when Herdson first requested them .  This, Fortin and Enslen suggest, 

establishes that the record is insufficient to support buyout. But the court's initial 

hesitancy to require buyout stemmed from the fact that XCar remained a 

functioning and potentially profitable business, providing a service to the public. 

By the time the trial court reconsidered possible remedies, XCar's functional ity no 

longer required consideration. 

Fortin and Enslen dissolved XCar in October 2023. Therefore, when 

potential remedies were again before the trial court on remand, the court no 
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longer had to consider their implications on the business. I n  fact, the court 

explained as such in its additional findings, stating 

[g]iven that XCar is no longer an on-going business and that there 

is no longer the need to establish procedures or standards to 

protect the minority shareholder's interest in future net profits, the 

Court finds there are now remedies available to the Plaintiff as 

proved in trial for awarding Plaintiff h is value of shares of XCar. 

In doing away with the business, Fortin and Enslen opened the door to 

alternative remedies that the court initially considered too extreme. The facts 

underscoring the need for such a remedy did not change. 

Fortin and Enslen next contend that evidence is insufficient because the 

trial court did not actually require buyout. Rather, Fortin and Enslen claim, the 

trial court simply awarded damages in contradiction to an earlier finding that 

Herdson had failed to prove any damages. But this is a misrepresentation of the 

facts. 

The trial court at no point concluded that Herdson fa iled to prove damages 

as to his minority shareholder oppression cla im.  I ndeed, the trial court initially 

appointed the receiver, and eventually the special fiscal agent and forensic 

auditor, to determine exactly what Fortin and Enslen owed Herdson for his 

shares. The trial court's statements that Fortin and Enslen reference suggesting 

that Herdson failed to prove damages, refer to two specific claims: breach of a 

shareholder agreement and fraudulent inducement. Neither proceeded beyond 

the initial trial and neither is relevant to Herdson's right to damages on the 

minority shareholder oppression cla im.  
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Because the tria l  cou rt determ ined that Herdson was a m i nority 

shareholder, that he had experienced m inority shareholder oppression , and that 

no need exists to protect futu re i nterests or susta in  the bus i ness , the tria l  cou rt 

re l ied on substantia l  evidence and d id not abuse its d iscret ion i n  g ranti ng 

Herdson the va lue of h is  shares i n  XCar. 

Share Valuation 

Fort in and Enslen next contend that the tr ial cou rt abused its d iscret ion i n  

award ing j udgment based on XCar's J une 202 1 va l uation , more than fou r  years 

after Fort in and Ens len term inated Herdson 's emp loyment. Herdson c la ims that 

the court d id not err because it appropriate ly val ued Herdson's shares at the t ime 

of tria l . Because case law does not d ictate the t ime of va luat ion and the tria l  

cou rt articu lated its re l iance on cred ib le test imony, the cou rt d id not abuse its 

d iscret ion i n  award i ng Herdson the June 202 1 val ue of h is shares . 

Property va luation ,  i ncl ud i ng share va lue ,  is a determ ination made by the 

trier of fact . Eagleview Tech. ,  Inc. v. Pikover, 1 92 Wn . App .  299, 309, 365 P . 3d 

1 264 (20 1 5) .  "An appe l late cou rt does not substitute its judgment for that of the 

tria l  cou rt i n  a factual d ispute over the va luat ion of property . "  Eagleview, 1 92 Wn . 

App .  at 309 .  However, "an appe l late court must be able to determ i ne the method 

by which the tria l  cou rt determ ined va l uation . "  In re Marriage of Berg, 47 Wn . 

App .  754 ,  757 , 737 P .2d 680 ( 1 987) . 

Fort in and Enslen suggest that the tria l  cou rt abused its d iscret ion i n  

va l u i ng Herdson's shares as  of J une 202 1 because he lost any  management ro le 
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in the company in 201 7. But they fa il to address both that Herdson reta ined his 

shares past the termination of his employment and that no Washington 

precedent requires that a shareholder maintain control to receive profits. 

Given the lack of directive as to how to value shares and the trial court's 

articulated reliance on a credible witness, the trial court did not abuse its 

d iscretion .  

First, Fortin and Enslen do not challenge Herdson's role as a minority 

shareholder. Similarly, they do not challenge that he reta ined his shares beyond 

the end of his employment. And the trial court unequivocally concluded that 

Fortin and Enslen subjected Herdson to minority shareholder oppression .  As a 

result, the record alone does not support valuing Herdson's shares at the end of 

his employment. 

Next, no Washington authority dictates the point at which a trial court 

should value a party's shares. Fortin and Enslen point to a variety of out-of-state, 

non-binding cases, asking that the court al ign itself with other jurisdictions. But 

the trial court has no duty to do so. Rather, the trial court's on ly duty was to rely 

on sufficient evidence in making its determination. 

Herdson presented an expert who provided an accounting of the value of 

Herdson's shares in 2021 . When asked, the expert explicitly testified that she did 

not value Herdson's shares as of June 2021 to award him the highest amount. 

The trial court deemed this expert credible, a conclusion that an appellate court 

wil l not challenge . And the trial court articulated its reliance on this expert, 
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stat ing "th is Court fi nds that Herdson's expert on va l uation to be cred ib le and 

adopts the valuat ion of $4 .23 M i l l ion for Herdson's shares . "  Th is provided the 

reviewing court the i nformation necessary to assess how the tr ial cou rt 

determ ined va luation . 

Because the tria l  cou rt re l ied on cred ib le evidence in  determ in i ng 

va luat ion and articu lated its method of do ing so ,  the tria l  cou rt d id not abuse its 

d iscretion .  

J udgment Agai nst Crossborder-Owned Compan ies 

Fort in and Enslen then cla im that the tria l  court erred in enteri ng j udgment 

aga inst the Crossborder-owned compan ies desp ite fi nd ing  them to be d isti nct 

corporate entit ies . Herdson contends that the equ itab le remedy appropriate ly 

i ncluded the Crossborder-owned compan ies because they were both part ic ipants 

in and benefic iaries of the shareholder oppress ion . Because Fort in and Ens len 

i nvo lved Crossborder-compan ies d i rectly i n  the shareholder oppress ion and 

share common shareholders with XCar ,  the tria l  cou rt d id not err i n  enteri ng 

j udgment agai nst the Crossborder-owned companies .  

M i nority shareholder oppress ion i nc ludes burdensome, harsh ,  and 

wrongfu l  actions ,  a lack of fa i r  deal ing , and a vis ib le departu re from the standards 

of fa i r  p lay. Real Carriage Door Co. , 1 7  Wn . App .  2d at  458-59 . I t  may fu rther 

i nvo lve damag ing a corporat ion by " 'the s iphon ing off of profits by excessive 

salaries or bonus payments and the operation of the bus iness for the sole benefit 
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of the majority stockholders, to the detriment of the minority stockholders.' " Real 

Carriage Door Co. , 1 7  Wn. App. 2d at 459 (quoting Scott, 1 48 Wn.2d at 71 3). 

Fortin and Enslen state that the trial court erred in entering judgment 

against the Crossborder-owned companies because it dismissed al l  of Herdson's 

claims against the entities, the Crossborder-owned companies did not own any 

stock in XCar and therefore could not have oppressed Herdson, and the trial 

court expressly rejected Herdson's request to pierce the corporate vei l  because 

he failed to prove his initial claims of alter ego. In holding the Crossborder­

owned companies accountable, therefore, Fortin and Enslen assert that the trial 

court directly contradicted its earlier judgment. We disagree. 

In its findings of fact, the trial court determined that Fortin and Enslen 

made retroactive changes to financial statements to shift profits from XCar to the 

Crossborder-owned companies, in addition to withdrawing money from the 

Crossborder-owned companies through dividends and management fees, 

engaging in self-dealing and breaching their fiduciary duties to Herdson. These 

findings track directly with the case law, with Fortin and Enslen siphoning profits 

from XCar to feed to the Crossborder-owned companies for the sole benefit of 

the majority shareholders. So, although the trial court did dismiss Herdson's alter 

ego claims, it nevertheless found that the Crossborder-owned companies were 

directly involved in the shareholder oppression. 

And the fact that Herdson was not a shareholder in the Crossborder-

owned companies is immaterial. Scott is particularly instructive here. 1 48 Wn.2d 
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at 7 18 .  In  Scott, Tim Scott challenged the business dealings of two separate 

corporations, Northwest and TS I ,  asserting minority shareholder oppression. 1 48 

Wn.2d at 705-06. Although Scott only owned stock in Northwest, the two 

companies had several common shareholders. Scott, 1 48 Wn.2d at 705-06. 

Neither company held stock in the other. Scott, 1 48 Wn.2d at 705-06. 

Parallel to this case, the trial court in Scott determined that the majority 

shareholders in Northwest and TSI had engaged in oppressive conduct. Scott, 

1 48 Wn.2d at 707. On review, the Washington State Supreme Court noted that, 

as a remedy for the oppressive conduct, 

TSI could have been required to produce an accounting of the 

money it loaned to Northwest and the interest it would have 

charged as compared to the interest paid by Northwest on the l ine 

of credit used by TSI .  l f there were a difference in interest 
amounts, the respective corporation could then repay the amount .  

Scott, 1 48 Wn.2d at 7 18 .  

Put another way, if a d iscrepancy exists between the two corporations, 

either could be responsible for the remedy, despite Scott only holding stock in 

one. Therefore, a company under the common control of majority shareholders 

may be subject to equitable remedies for the misdeeds of another. 

Here, it is unchallenged that Fortin and Enslen were majority shareholders 

in XCar and the sole shareholders of the Crossborder-owned companies. 

Additionally, this court already determined that substantial evidence supports the 

finding that Fortin and Enslen engaged in minority shareholder oppression. The 

Crossborder-owned companies are implicated both through direct involvement 

and common shareholders. And as a result, the Crossborder-owned companies 
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are subject to the equ itab le remedy the cou rt imposed on Forti n ,  Ens len ,  and 

XCar .  The tria l  cou rt d id not abuse its d iscret ion i n  enteri ng j udgment agai nst the 

Crossborder-owned companies .  

Offsett ing J udgment 

Fort in and Enslen assert that the tria l  cou rt erred by fa i l i ng to offset its 

monetary j udgment for costs it ordered Herdson to pay. Herdson contends that, 

because Fort in and Enslen fa i led to object to or request that the fi na l  j udgment 

reflect those costs , they waived the issue on appea l .  Because Fort in and Ens len 

fa i led to ra ise the issue below, we decl ine to reach i t .  

RAP 2 . 5(a) states that a party must ra ise an issue at tr ia l  to preserve the 

issue for appeal , with l im ited exceptions .  A party may ra ise an issue for the fi rst 

t ime on appeal if the issue add resses a lack of tria l  cou rt j u risd iction , a fa i l u re to 

estab l ish facts upon which re l ief can be g ranted , or man ifest constitut ional  error. 

RAP 2 . 5(a) . 

Here ,  Fort in and Ens len d id not object to Herdson's motion for entry of 

j udgment or request that the fi na l  judgment reflect Herdson's d iscovery costs . 

Because it is not the tr ial cou rt's respons ib i l ity to add ress issues that parties 

fa i led to ra ise, and none of the exceptions app ly, Fort in and Ens len waived the 

issue on appea l .  

Specia l  Master 

Lastly, Fort in and Enslen contend that, i n  the event of a remand , th is cou rt 

shou ld vacate the tr ial cou rt's order appoint ing a special master. Herdson 
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d isagrees, asserting that the appointment of a special master is moot, or 

alternatively, unripe and invites an advisory opinion . 

"As a general rule ,  [courts] wi l l not decide moot questions or abstract 

propositions." Hous. Author. of City of Everett v. Terry, 1 1 4 Wn .2d 558, 570, 789 

P .2d 745 (1 990) . An issue is considered moot on appeal if the appel late court 

cannot provide effective rel ief. In re Dependency of L. C. S. , 200 Wn .2d 91 , 98-

99, 51 4 P .3d 644 (2022) .  However, this court may provide gu idance where an 

issue may arise again on remand . State v. LaBounty, 1 7  Wn . App .  2d 576, 579 , 

487 P .3d 221 (202 1 ) .  

Because no issue exists for wh ich this court could provide effective rel ief, 

the issue is moot. 

We affirm . 

WE CONCUR: 

1 8  
App. A 



FILED 
6/26/2025 

Court of Appeals 
Division I 

State of Washington 

I N  THE COURT OF APPEALS OF THE STATE OF WASHI NGTON 
DIVISION ONE 

CALLUM HERDSON, an i ndividual ,  

Respondent, 

V. 

RICHARD FORTI N ;  ROBERT 
ENSLEN, XCAR I NC; FTW 
SERVICES, I NC; XCAR 
REMARKETING I NC, CROSS 
BORDER VEHI CLE SERVICES, I NC; 
and CROSSBORDER VEHICLE 
SALES, LTD, 

Appellants. 

No. 86536-6-1 

ORDER DENYI NG 
MOTION TO PUBLISH 

Appel lants Richard Forti n ,  Robert Enslen,  XCar I nc. , FTW Services, I nc . ,  

XCar Remarketing I nc . ,  Cross Border Vehicle Services, I nc. , and Crossborder 

Vehicle Sales, Ltd. , moved to publish the opin ion filed on May 5, 2025. 

Respondent Cal lum Herdson filed an answer. The court has taken the matter 

under consideration and determined the motion should be denied. 

Now, therefore, it is hereby 

ORDERED that the motion to publish is denied. 

For the Court: 

App. B 



MODEL S TATUTORY CLO S E  C ORP ORATI ON 

S UPPLEMENT 

Creation 
§ 1 .  Short Title  

2 .  Appl ication of [Model] Business Corporation Act and 

[Model] Professional Corporation Supplement 

3. Definition and Election of Statutory Close Corporation 

Status 

Shares 
§ 1 0. Notice of Statutory Close Corporation Status on Issued 

Shares 

1 1 . Share Transfer Prohibition 

1 2. Share Transfer after First Refusal by Corporation 

1 3 .  Attempted Share Transfer in Breach of Prohibition 

1 4. Compulsory Purchase of Shares after Death of 

Shareholder 

1 5 . Exercise of Compulsory Purchase Right 

1 6. Court Action to Compel Purchase 

1 7. Court Costs and Other Expenses 

Governance 
§ 20. Shareholder Agreements 

2 1 .  Elimination of Board of Directors 

22. Bylaws 

23. Annual Meeting 

24. Execution of Documents in M ore than One Capacity 

25 .  Limited Liability 

Reorganization and Termination 
§ 30. Merger, Share Exchange, and Sale of Assets 

3 1 .  Termination of Statutory Close Corporation Status 

32 .  Effect ofTermination of Statutory C lose Corporation Status 

3 3 .  Shareholder Option to Dissolve Corporation 

Judicial Supervision 
§ 40. Court Action to Protect Shareholders 

4 1 .  Ordinary Relief 

42. Extraordinary Relief: Share Purchase 

43 . Extraordinary Relief: Dissolution 

Transition Provisions 
§ 50.  Application to Existing Corporations 

5 1 .  Reservation of Power to Amend or Repeal 

52. Saving Provisions 

53 . Severabi lity 

54. Repeal 

5 5 .  Effective Date 

Creation 

SECTION 1 .  SHORT TITLE 

This Supplement shall be known and may be cited as the " [name 

of state] Statutory Close Corporation Supplement." 

SECTION 2. APPLICATION OF [MODEL] BUSINESS 

CORPORATION ACT AND [MODEL] 

PROFESSIONAL CORPORATION 

SUPPLEMENT 

(a) The [Model] Business Corporation Act applies to statutory 

close corporations to the extent not inconsistent with the provi­

sions of this Supplement. 

(b) This Supplement applies to a professional corporation orga­

nized under the [Model] Professional Corporation Supplement 

whose articles of incorporation contain the statement required by 

section 3 (a), except insofar as the [Model] Professional Corpora­

tion Supplement contains inconsistent provisions. 

( c) This Supplement does not repeal or modify any statute or rule 

of law that is or would  apply to a corporation that is organized un­

der the [Model] Business Corporation Act or the [Model] Profes­

sional Corporation Supplement and that does not e lect to become 

a statutory close corporation under section 3 .  

SECTION 3 .  DEFINITION A
N

D ELECTION OF 

STATUTORY CLOSE CORPORATION 

STATUS 

( a) A statutory close corporation is a corporation whose articles of 

incorporation contain a statement that the corporation is a statu­

tory close corporation. 

(b) A corporation having 50 or fewer shareholders may become a 

statutory close corporation by amending its articles of incorpora­

tion to include the statement required by subsection (a). The 

amendment must be approved by the holders of at least two-thirds 

of the votes of each class or series of shares of the corporation, 

voting as separate voting groups, whether or not otherwise enti­

tled to vote on amendments. If the amendment is adopted, a share­

holder who voted against the amendment is entitled to assert 

dissenters' rights under [MBCA ch. 1 3 ] .  

Shares 

SECTION 1 0. NOTICE OF STATUTORY CLOSE 

CORPORATION STATUS ON ISSUED SHARES 

(a) The following statement must appear conspicuously on each 

share certificate issued by a statutory close corporation: 

The rights of shareholders in a statutory close corporation may 

differ materially from the rights of shareholders in other corpora­

tions. Copies of the articles of incorporation and bylaws, share­

holders ' agreements, and other documents, any of which may 

restrict transfers and affect voting and other rights, may be ob­

tained by a shareholder on written request to the corporation. 

(b) Within a reasonable time after the issuance or transfer of un­

certificated shares, the corporation shall send to the shareholders 

a written notice containing the information required by subsec­

tion (a). 

( c) The notice required by this section satisfies all requirements of 

this Act and of [MBCA § 6.27] that notice of share transfer re­

strictions be given. 
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( d) A person c laiming an interest in shares of a statutory close cor­
poration which has complied with the notice requirement of thi s  
section i s  bound by the documents referred to in the notice. A per­
son claiming an interest in shares of a statutory close corporation 
which has not complied with the notice requirement of this sec­
tion is bound by any documents of which he, or a person through 
whom he claims, has knowledge or notice. 
(e) A corporation shall provide to any shareho lder upon his writ­
ten request and without charge copies of provisions that restrict 
transfer or affect voting or other rights of shareholders appearing 
in articles of incorporation, bylaws, or shareholders ' or voting 
trust agreements filed with the corporation. 

SECTION 1 1. SHARE TRANSFER PROHIBITION 
( a) An interest in shares of a statutory close corporation may not 
be voluntarily or involuntarily transferred, by operation of law or 
otherwise, except to the extent permitted by the articles of incor­
poration or under section 1 2. 
(b) Except to the extent the articles of incorporation provide oth­
erwise, this section does not apply to a transfer: 

( 1 )  to the corporation or to any other holder of the same class 
or series of shares; 
(2) to members of the shareholder's immediate family ( or to 
a trust, al l  of whose beneficiaries are members of the share­
holder's immediate family), which immediate family consists 
of his spouse, parents, l ineal descendants (including adopted 
children and stepchildren) and the spouse of any l ineal de­
scendant, and brothers and sisters; 
(3) that has been approved in writing by all of the holders of 
the corporation's shares having general voting rights; 
( 4) to an executor or administrator upon the death of a share­
holder or to a trustee or receiver as the result of a bankruptcy, 
insolvency, dissolution, or similar proceeding brought by or 
against a shareholder; 
( 5)  by merger or share exchange [ under MBCA ch. 1 1 ] or an 
exchange of existing shares for other shares of a different 
class or series in the corporation; 
(6) by a p ledge as collateral for a loan that does not grant the 
pledgee any voting rights possessed by the p ledgor; 
(7) made after termination of the corporation 's status as a 
statutory close corporation. 

SECTION 1 2. SHARE TR
AN

SFER AFTER F IRST REFUSAL 
BY CORPORATION 

( a) A person desiring to transfer shares of a statutory close corpo­
ration subject to the transfer prohibition of section 1 1  must first 
offer them to the corporation by obtaining an offer to purchase the 
shares for cash from a third person who is eligible to purchase the 
shares under subsection (b ). The offer by the third person must be 
in writing and state the offeror's name and address, the number 
and class ( or series) of shares offered, the offering price per share, 
and the other terms of the offer. 
(b) A third person is eligible to purchase the shares if: 

( 1 )  he is e ligible to become a qualified shareholder under any 
federal or state tax statute the corporation has adopted and he 
agrees in writing not to terminate his qualification without the 
approval of the remaining shareholders; and 
(2) his purchase of the shares wi l l  not impose a personal hold­
ing company tax or similar federal or state penalty tax on the 
corporation. 

( c) The person desiring to transfer shares shall deliver the offer to 
the corporation, and by doing so offers to sel l  the shares to the cor­
poration on the terms of the offer. Within 20 days after the corpo­
ration receives the offer, the corporation shall call a special 
shareholders ' meeting, to be held not more than 40 days after the 
call, to decide whether the corporation should purchase al l  (but 
not less than all) of the offered shares. The offer must be approved 
by the affirmative vote of the holders of a majority of votes enti­
tled to be cast at the meeting, excluding votes in respect of the 
shares covered by the offer. 
( d) The corporation must del iver to the offering shareholder writ­
ten notice of acceptance within 7 5 days after receiving the offer or 
the offer is rejected. If the corporation makes a counteroffer, the 
shareholder must deliver to the corporation written notice of ac­
ceptance within 1 5  days after receiving the counteroffer or the 
counteroffer is rejected. If the corporation accepts the original of­
fer or the shareholder accepts the corporation's counteroffer, the 
shareholder shall deliver to the corporation duly endorsed certifi­
cates for the shares, or instruct the corporation in writing to trans­
fer the shares if uncertificated, within 20 days after the effective 
date of the notice of acceptance. The corporation may specifically 
enforce the shareholder's del ivery or instruction obligation under 
this subsection. 
( e) A corporation accepting an offer to purchase shares under thi s  
section may all ocate some or al l  of the shares to one or more of its 
shareho lders or to other persons if all the shareholders voting in 
favor of the purchase approve the al location. If the corporation has 
more than one class (or series) of shares, however, the remaining 
holders of the class (or series) of shares being purchased are enti­
tled to a first option to purchase the shares not purchased by the 
corporation in proportion to their shareholdings or in some other 
proportion agreed to by all the shareholders participating in the 
purchase. 
(f) If an offer to purchase shares under this section i s  rejected, the 
offering shareholder, for a period of 1 20 days after the corporation 
received his offer, i s  entitled to transfer to the third person offeror 
al l  (but not less than all) of the offered shares in accordance with 
the terms of his offer to the corporation. 

SECTION 1 3 .  ATTEMPTED SHARE TRANSFER I N  
BREAC H  O F  P ROHIBITION 

( a) An attempt to transfer shares in a statutory close corporation in 
violation of a prohibition against transfer b inding on the trans­
feree is ineffective. 
(b) An attempt to transfer shares in a statutory close corporation 
in violation of a prohibition against transfer that is not b inding on 
the transferee, e ither because the notice required by section 1 0  
was not given or because the prohibition i s  held unenforceable by 
a court, gives the corporation an option to purchase the shares 
from the transferee for the same price and on the same terms that 
he purchased them. To exercise its option, the corporation must 
give the transferee written notice within 30 days after they are pre­
sented for registration in the transferee's name. The corporation 
may specifically enforce the transferee's sale obligation upon ex­
ercise of its purchase option. 

SECTION 1 4. COMPULSORY PURCHASE OF SHARES 
AFTER DEATH OF S HAREHOLDER 

(a)  This section, and sections 1 5  through 1 7, apply to a statutory 
close corporation only if so provided in its articles of incorporation. 
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[fthese sections apply, the executor or ach11inistrator of the estate of 

a deceased shareholder may require ihe corporation lo purchase or 

cause to be purchased all (but not less than all) of the decedent's 

shares or t0 be dissolved. 

(b) The provisions of sections 1 5  through 17 may be modlfied 

only if the modification is set fur th or referred to in the articles of 

incorporation. 

(c) An amemh11ent to the aitlcles of i ncorporation to provlde for 

application of sectl0ns 1 .-5 through 1 7, or to m0dlfy 0r delete the 

provisions of these sections, must be approved by the holders of 

at least two-thi rd.-; of the votes of each class or series of shares of 

the statutory close corporation, voting as separate voting groups, 

whether or not otherwise entitled to vote on amendments. If the 

corporation has no shareholders vvhen the amendment is pro­

p0sec� lt must he approved by at least t.vo-thirds of the subscrlbers 

for shares, if  any, or_ if none, by all of the incorporators. 

( d) A shareholder ,;vho votes against an amendment to modify or 

delete the provisions of sections 15  tlrrou,sd1 17 is entitled to dis­

senters' rlghts under [ tvIBCA chapter 13] if the amendment upon 

ad0ption termlnates or substantially alters his exlsting rlghts un­

der these sections to have bis shares purchased. 

(e) A shareholder may walve hls and his estate's rights under sec­

tions 1 5  through 1 7  by a signed writing. 

(£) Sections 15  through 17 do nol prohibit any other agreemenl 

providing fc1r tl1e pmchase of shares upon a shareholder's death, 

n0r do they prevent a shareholder from enforcing any remedy he 

has independently of these sections. 

SECTION 15 .  EXERCISE OF COMPULSORY Pl,RCHASE 

RI(J l ff 

(a) A person entitled and desiring lo exercise the compulsory pur­

chase 1ighl described in section 14 must deliver a ½Titlcnnoticc to 

the corporation, vvithi n 1 20 days after the death of the shareholder, 

describing the number and class or series of shares beneficially 

owned by the decedent and requestinr ihal tl1e corporation offer 
to purchase tl1e shares. 

(b) \Vithln 20 days after the effective date of the notice, the cor­

poration shall call a special shareholders' meeting, to be held not 

more than 40 days after the call, lo decide whetl1er tl1e corporation 

should offer to purchase the shares. A purchase offer must be ap­

proved by the affirmative vote of the holders of a majority of votes 

entitled to be cast at the meeting, excluding votes in respect of the 

shares covered by the notice. 

(c) The corporation rnrnt deliver a purchase offer to the person re­

questing it v;ritlun 75 days after the effective elate of the request no­

tice. A purchase oiler musl be accompanied by tl1e corporation's 

balance sheet as of tl1e end of a fiscal year ending not more than 

1 6  m0nths before the effective date 0f the request n0rice, an in­

come statement for that year, a statement of changes in sharehold­

ers' equity for that year, and tl1e latest available interim financial 

statements, if any. The person must accept the purchase offer in 

v;rriti ng withtn 1 5  days after receivlng it or the offer is rejected. 

( d) A corporation agreeing lo purchase shares under this section 

may allocate some or all of the shares lo one or more ofits share­

holders or to other persons lf al l the shareholders voting in favor 

of the purchase offer approve the allocation. If the corporation has 

more ihan one class or series of shares, however, the remaining 

holders of tl1e class or se1ies of shares being purchased are enti­

tled t0 a fl rst opti0n to pm chase the shares n0t purchased by the 
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corporation in proportion to their shareholdings or in some other 

proportion agreed to by all the shareholders participating in  the 

purchase. 

( c) If price and other tc1ms of a compulsory purchase of shares arc 

fixed or are to be determined by the articles of lncorporation, by­

laws, or a written agreement, the price and terms so fixed or de­

iennined govern ihe compulsory purchase unless tl1e purchaser 

defaults, i n  which event the buyer is entitled to commence a pro­

ceeding for dissoluti0n under sectl0n 1 6 .  

SECTION 16 .  COURT ACTION TO COMPEL PURCHASE 

(a) l f  an offer to purchase shares made under section 1 5  is re­

jected, or ifno offer ls made, the person exercising the compul­

sory pmchase right may commence a proceeding against the 

corporation to compel the pmchasc in the [ name or describe] 

court of the county where the corporation's principal office ( or, 

if none in this stale, its registered office) is located. The corpo­
ration al its expense shall notify in w1itinr all ofils sharehold­

ers, and any other person tl1e court directs, of the 

commencement of the pmceeding. The jurisdictl0n 0fthe court 

in which the proceeding is commenced under this subsection is 
plenary and exclusive. 

(b) The court shall detem1ine the fair value of the shares subject 
to compulsory purchase in accordance v;rith the standards set forth 

in section 42 together vvitl1 terms for the pmchase. Upon making 
these dctcnninations the court shall order the corporation to pm­

chase or cause the purchase of the shares or ernpmver the person 

exercising the compulsmy purchase right lo have the corporation 

dissolved. 

(c) After the purchase order is entere(� the corporation may peti­

tion the court t0 modify the terms of purchase and the c01ut may 

do so if it finds that changes in the financial or legal ability of the 

corporation or other purchaser lo complete the pmchase justify a 

modification. 

(d) lfthe corporation or other purchaser does not make a payment 

required by the court's order vvitlrin 30 days of its due date, the 

seller may petition the cornt to dissolve the corporati0n arni ab­

sent a shovYlng of good cause for not making the payment, the 

court shall do so. 
(e) A person making a payment lo prevent or cure a default by tl1e 

corporation or other purchaser is entitled to recover tl1e payment 

from the defaulter. 

SECTION 17. COURT COSTS AND OTHER EXPENSES 

(a) The court in a proceeding conm1enced under section 1 6  shall 

deiemrine the lolal costs of the proceeding, including tl1e reason­

able compensation and eA-penses of appraisers appointed by the 

court and 0f counsel and expe1ts employed by the parties. Except 

as provided in subsection (b), the cornt shall assess these costs 

equally against the corporation and the party exercising the com­

pulsory purchase rirhl. 

(b) The comt may assess all or a portion of the total costs of the 

proceeding: 

(l )  against the person exercising the compulsory purchase 
right if the court finds that the fair value of the shares does nol 

substantially exceed the corporation's last purchase offer 

made before comrnencemenl of the proceeding and that tl1e 

person's failme to accept the offer was arbitnrry, vexatious, or 

othem'lse not in good faith: 0r 
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(2) against the corporation if the court finds that the fair value of 
the shares substantially exceeds the corporation's last sale offer 
made before commencement of the proceeding and that the of­
fer was arbitrary, vexatious, or otherwise not made in good faith. 

Governance 

SECTION 20. SHAREHOLDER AGREEMENTS 
( a) Al l  the shareholders of a statutory close corporation may agree 
in writing to regulate the exercise of the corporate powers and the 
management of the business and affairs of the corporation or the 
relationship among the shareholders of the corporation. 
(b) An agreement authorized by this section i s  effective although: 

( 1 )  it el iminates a board of directors ; 
(2) it restricts the discretion or powers of the board or author­
izes director proxies or weighted voting rights; 
(3) its effect i s  to treat the corporation as a partnership; or 
(4) it creates a relationship among the shareholders or be­
tween the shareholders and the corporation that would other­
wise be appropriate only among partners. 

(c) If the corporation has a board of directors, an agreement au­
thorized by this section restricting the discretion or powers of the 
board relieves directors of l iability imposed by law, and imposes 
that l iabi l ity on each person in whom the board's discretion or 
power is vested, to the extent that the discretion or powers of the 
board of directors are governed by the agreement. 
( d) A provision eliminating a board of directors in an agreement au­
thorized by thi s  section is not effective unless the articles of incor­
poration contain a statement to that effect as required by section 2 1 .  
( e) A provision entitling one or more shareholders to dissolve the 
corporation under section 33 i s  effective only if a statement of this  
right i s  contained in the articles of incorporation. 
(f) To amend an agreement authorized by this section, al l  the 
shareho lders must approve the amendment in writing unless the 
agreement provides otherwise. 
(g) Subscribers for shares may act as shareholders with respect to 
an agreement authorized by this section if shares are not issued 
when the agreement was made. 
(h) This section does not prohibit any other agreement between or 
among shareholders in a statutory close corporation. 

SECTION 2 1 .  ELI MINATION OF BOARD OF D IRECTORS 
(a) A statutory close corporation may operate without a board of 
directors if its articles of incorporation contain a statement to 
that effect. 
(b) An amendment to articles of incorporation eliminating a board 
of directors must be approved by all the shareholders of the cor­
poration, whether or not otherwise entitled to vote on amend­
ments, or if no shares have been issued, by all the subscribers for 
shares, if any, or if none, by all the incorporators. 
( c) While a corporation is operating without a board of directors 
as authorized by subsection (a) : 

( 1 )  a l l  corporate powers shall be exercised by or under the au­
thority of, and the business and affairs of the corporation man­
aged under the direction of, the shareholders; 
(2) unless the articles of incorporation provide otherwise, (i) ac­
tion requiring director approval or both director and share­
holder approval is authorized if approved by the shareholders 
and (ii) action requiring a majority or greater percentage vote 
of the board of directors is authorized if approved by the ma-

jority or greater percentage of the votes of shareholders entitled 
to vote on the action; 
(3) a shareholder is not l iable for his act or omission, although 
a director would be, unless the shareho lder was entitled to 
vote on the action; 
( 4) a requirement by a state or the United States that a docu­
ment delivered for fi ling contain a statement that specified ac­
tion has been taken by the board of directors is satisfied by a 
statement that the corporation is a statutory close corporation 
without a board of directors and that the action was approved 
by the shareholders; 
(5) the shareholders by resolution may appoint one or more 
shareholders to sign documents as "designated directors." 

( d) An amendment to articles of incorporation deleting the state­
ment eliminating a board of directors must be approved by the 
holders of at least two-thirds of the votes of each class or series of 
shares of the corporation, voting as separate voting groups, 
whether or not otherwise entitled to vote on amendments. The 
amendment must also specify the number, names, and addresses 
of the corporation's directors or describe who will perform the du­
ties of a board under [MBCA § 8 .0 1 ] .  

SECTION 22. BYLAWS 
(a)  A statutory close corporation need not  adopt bylaws if provi­
sions required by law to be contained in bylaws are contained in 
either the articles of incorporation or a shareholder agreement au­
thorized by section 20. 
(b) If a corporation does not have bylaws when its statutory close 
corporation status terminates under section 3 1 ,  the corporation 
shall immediately adopt bylaws under [MBCA § 2 .06] . 

SECTION 23 .  ANNUAL MEETING 
( a )  The annual meeting date for  a statutory close corporation i s  the 
first business day after May 3 1 st unless its articles of incorpora­
tion, bylaws, or a shareholder agreement authorized by section 20 
fixes a different date. 
(b) A statutory close corporation need not hold an annual meeting 
unless one or more shareholders deliver written notice to the cor­
poration requesting a meeting at least 30 days before the meeting 
date determined under subsection (a) . 

SECTION 24. EXECUTION OF DOCUMENTS I N  MORE 
THAN ONE CAPACI TY 

Notwithstanding any law to the contrary, an individual who holds 
more than one office in a statutory close corporation may execute, 
acknowledge, or verify in more than one capacity any document 
required to be executed, acknowledged, or verified by the holders 
of two or more offices. 

SECTI ON 25. L I MITED LIAB I LITY 
The failure of a statutory close corporation to  observe the usual 
corporate formalities or requirements relating to the exercise of its 
corporate powers or management of its business and affairs i s  not 
a ground for imposing personal l iability on the shareholders for l i ­
abi l ities of the corporation. 

Reorganization and Termination 

SECTION 30. MERGER, SHARE EXCHANGE, AND SALE 
OF ASSETS 

(a) A plan of merger or share exchange : 
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(l) that i f  effected tvould terminate statutory close corporation 

slalus must be approved by the holders of al leasl lwo-ihirds of 

the votes ofeach class or series of shares of the slatuto1y close 

corporation. voting as separate voting gr0ups, whether or not 

the holders are otherwise entitled to vote on tbe plan; 

(2) that if effected would creale the surviving corporation as 

a statulory close corporation musl be approved by ihe holders 

of at least two-tl1ird-; of the votes of each class or series of 

shares of the smvlving corporati0n, voting as separate voti ng 

groups, whether or not the holders arc othcnvisc entitled to 

vote on the plan. 

(b) A sale, l ease, exchange, or other disposition of all or substan­

tially all of the properly (vvith or vvithout the good 'Nill) of a statu­

tory close corporation, if not made in the usual and regular course 

0f business, must be approved by the holders of at l east tvv0-thirdc;; 

of the votes of each class or series of shares of the corporation, 

voting as separate voting groups, svhether or not the holders are 

otherwise entitled lo vole on the transaction. 

SECTION 3 1 .  TERJvl!NATION OF STATUTORY CLOSE 

CORPORATIOK STATUS 

(a) A statutory close corporatl0n may termi mite its stanit0:iy close 

corporation stahls by amending lts articles of lncorporation to 

delete the statement that il is a statutory close corporation. If the 

statulory dose corporation has elected to opera le vvithoul a board 

of dlrectors under section 2 1 ,  tl1e amendment mrnt eltl1er comply 

with [ rvmCA § 8.0 1 ]  or delete the statement dispenslng with the 

board of directors from its articles of incorporation. 

(b) An an1endment termi nating statutory close corporation stahIS 

must be approved by the holders of at least v.vo-tlurds of the votes 

of each class or series of shares of the corporation, voting as sep­

arate voting groups, whether or not the holders are otherwise en­

titled to vote 0n amendments. 

(c) If an amendment to terminate stahlto1y close corporation sta­

tl1s is adopted, each shareholder svho voted againsl the amend­

menl is entitled to assert dissenlers' rights under [:VIBCA ch. 13] .  

SECTION 32. EFFECT OF TERMINATION OF STATUTORY 

CLOSE CORPORATION STATUS 

(a) A e0:rp0ratlon that tenni mtes its stan1c;; as a statutory dose corpo­

ration is thereafter subject to all provisions of the [Model] Bu.siness 

Corporation Act or, if incorporated undt'l" the [rviodel J Professional 

Corporation Suppk.'Inen� lo all provisions oftbat Suppk.meni. 

(b) Termination of statutory close corporation stanIS does not af­

fect any right of a shareholder or of the corporati0n under an 

agrccmcnl or the articles of incorporation unless tlris Act, the 

[tviodel] Business Corporation Act, or another lmv of thts state in­

validates the right. 

SECTION 33. SHAREHOLDER OPTION TO DISSOLVE 

CORPORATION 
(a) The articles of incorporation of a statutory dose corporation 

may authorize one or more shaTeholders, or tl1e holders of a spec­

ified mnnber or percentage of shares of any class 0r series, to dls­

solvc the corporation at will or upon the occUITcncc of a specified 

event or contingency. The slurreholder or shareholders exercising 

this authority mrnt give tvritten notice oftbe intent to dissolve to 

all the other sh,rreholders. Thirty-one days afler ihe effective date 

of the notice, the corporation shall begin to wind up and liquidate 

its business and affairs and file articles of dissolution under 

[MBCA sections 1 4.03 through H.07]. 
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(b) Unless tbe articles of incorporation provide otbenvise, an 

amendment to the aJticles of incorporation to add, change, or 

delete the authority to dissolve described in subsection (a) must be 

approved by the holders of all the oulslanding shares, whether or 

not otherwise entitled to vote on amendments, or if no shares have 

been issued, by all tbe subscribers for shares, if any, or if none, by 

all the incorpo:rators. 

Judicial Supervision 

SECTION 40. COURT ACTION TO PROTECT 

SHAREHOLDERS 

(a) Subject to satisfying the conditions of subsections ( c) and (d), 

a shmeholder of a statulmy close corporation may petition the 

[name or describe] court for any of the relief described in section 

41,  42, or .(13 lf: 

(l) tl1e directors or tl1ose in control of the corporation have 

acted, or are acting, or 'Nill act :in a manner ihat is illegal, op­

pressive, fraudulent, or unfairly prejudiclal to the petltioner, 

vvhether ln his capacity as shmeh0lder, direct0r. or 0fficer. of 

the corporation; 

(2) the direclors or those in control of the corporation are 

deadlocked in the management of tbe corporation's affairs, 

tl1e shareholders are unable to break the deadlock, and the 

corporation is suflCring or will sufICr ineparnble irUury or the 

brniness and affalrs of the corporati0n can no l0nger he con­

ducted to the advantage of the shareholders generally becau.se 

of the deadlock or 
(3) there exist.s one or more grounds for judicial dissolution of 

tl1e corporation under [ '.vI BC A § 14.30]. 

(b) A shareholder must commence a proceeding under subsection 

(a) in the [name or describe] court of the county where the corpo­

ration's principal office (or, if none in this stale, its registered of­

fice) is located. The jurisdiction of tbe court in v;rhich the 

proceedlng is commenced ls p lenary and exch1.-;ive. 

( c) If a shmeholder has agreed in vvriting to pursue a norUudicial 

remedy t0 resolve dlsputed matters. he may n0t wmmence a pro­

ceeding under this section v;rith respect to the matters until be has 

exhausted the nonjudicial remedy. 
(d) Ifa slurreholder has dissenters' rights under tlrisAcl or rMBCA 

ch. 1 3] with respect to proposed corporate action, he mllSt com­

mence a pwceeding under thls sectl0n before he i s  requi red to 

give notice of bis intent to demand payment under [rvIBCA 

§ 13 .21 1  or to demand payment under [rvIBCA § 13.231 or the pro­

ceeding is barred. 

(e) Excepl as provided in subsections ( c) arid ( d), a sh,rreholder's 

right to commence a proceeding under this section and the reme­

dies avai lable under sections t1l through 43 are i n  addltion t0 any 

oilier right or remedy be may have. 

S l •: CTION °11 ORDINARY RELIU' 

(a) Ifthc courl finds tlrnt one or more of tl1c grounds for rclicf de­

scribed in section 40(a") exis� it may order one or more of the ful­

lmving types of relief: 
(1) the performa nee, probibitlon, alterntion, or setting aside of 

any action of tl1e corporation or of its shareholders, directors, 

or officers of or any other party to the proceeding; 

(2) the cancellation or alteration of any provision ln tbe cor­

poration's articles of incorporation or bylaws; 
(3) the removal from office of any director or officer; 
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(4) the appointment of any individual as a director or officer; 
(5) an accounting with respect to any matter in dispute; 
( 6) the appointment of a custodian to manage the business and 
affairs of the corporation; 
(7) the appointment of a provis ional d irector (who has all the 
rights, powers, and duties of a duly e lected director) to serve 
for the term and under the conditions prescribed by the 
court; 
(8) the payment of dividends; 
(9) the award of damages to any aggrieved party. 

(b) I f  the court finds that a party to the proceeding acted arbitrar­
i ly, vexatiously, or otherwise not in good faith, it may award one 
or more other parties their reasonable expenses, including coun­
sel fees and the expenses of appraisers or other experts, incurred 
in the proceeding. 

SECTION 42. EXTRAORDI NARY RELIEF : SHARE 
PURCHASE 

(a) If the court finds that the ordinary relief described in section 
4 1  ( a) i s  or would be inadequate or inappropriate, it may order the 
corporation dissolved under section 43 unless the corporation or 
one or more of its shareholders purchases al l  the shares of the 
shareho lder for their fair value and on terms determined under 
subsection (b ) .  
(b) I f  the court orders a share purchase, i t  shal l :  

( 1 )  determine the fair value of  the shares, considering among 
other relevant evidence the going concern value of the corpo­
ration, any agreement among some or all of the shareholders 
fix ing the price or specifying a formula for determining share 
value for any purpose, the recommendations of appraisers (if 
any) appointed by the co urt, and any legal constraints on the 
corporation's abi lity to purchase the shares; 
(2) specify the terms of the purchase, including if appropriate 
terms for installment payments, subordination of the purchase 
obl igation to the rights of the corporation's other creditors, se­
curity for a deferred purchase price, and a covenant not to 
compete or other restriction on the seller; 
(3) require the sel ler to deliver all his shares to the purchaser 
upon receipt of the purchase price or the first installment of 
the purchase price; 
(4) provide that after the seller delivers his shares he has no 
further claim against the corporation, its directors, officers, or 
shareholders, other than a claim to any unpaid balance of the 
purchase price and a claim under any agreement with the cor­
poration or the remaining shareholders that is not terminated 
by the court; and 
(5) provide that if the purchase is not completed in accordance 
with the specified terms, the corporation is to be dissolved un­
der section 43 . 

( c) After the purchase order is entered, any party may petition the 
court to modify the terms of the purchase and the court may do so 
if it finds that changes in the financial or legal abi lity of the cor­
poration or other purchaser to complete the purchase justify a 
modification. 
( d) If the corporation i s  dissolved because the share purchase was 
not completed in accordance with the court's order, the selli ng 
shareholder has the same rights and priorities in the corporation 's 
assets as if the sale had not been ordered. 

SECTI ON 43 . EXTRAORDINARY RELIEF : D I SSOLUTION 
(a) The co urt may dissolve the corporation if it finds : 

( 1 )  there are one or more grounds for judicial dissolution un­
der [MBCA § 1 4. 30] ;  or 
(2) all other rel ief ordered by the court under section 4 1  or 42 
has failed to resolve the matters in dispute. 

(b) In determining whether to dissolve the corporation, the co urt 
shall consider among other relevant evidence the financial condi­
tion of the corporation but may not refuse to dissolve solely be­
cause the corporation has accumulated earnings or current 
operating profits. 

Transition Provisions 

SECTI ON 50.  APP L ICATION TO EXI STING 
CORPORATIONS 

(a) This Supplement appl ies to all corporations electing statutory 
close corporation status under section 3 after its effective date. 
(b) [If Sec. 54 repeals an integrated close corporation statute en­
acted before this Supplement, this and additional subsections 
should provide a cutoff date by which corporations qualified under 
the repealed statute must elect whether to be covered by this Sup­
p lement, the procedure for making the election, and the effect of the 
election on existing agreements among shareholders. Cf. MBCA 
ch. 1 7  and M odel Professional Corporation Supplement sec. 70.] 

SECTI ON 5 1 .  RESERVATION OF POWER TO AMEND OR 
REPEAL 

The [ name of state legislature] has power to amend or repeal all or 
part of this supplement at any time and all corporations subject to 
this supplement are governed by the amendment or repeal. 

SECTION 52. SAVING PROVISIONS 
( a) The repeal of a statute by this  Supplement does not affect: 

( 1 )  the operation of the statute or any action taken under it be­
fore its repeal; 
(2) any ratification, right, remedy, privilege, obligation, or l i ­
abi l ity acquired, accrued, or incurred under the statute before 
its repeal; 
(3 )  any violation of the statute, or any penalty, forfeiture, or 
punishment inc urred because of the violation, before its repeal; 
(4) any proceeding, reorganization, or dissolution com­
menced under the statute before its repeal, and the proceed­
ing, reorganization, or dissolution may be completed in 
accordance with the statute as if it had not been repealed. 

SECTI ON 53 .  SEVERABI LITY 
I f  any provision of this Supplement or i t s  app l ication to  any per­
son or circumstance is held invalid  by a court of competent juris­
diction, the invalidity does not affect other provisions or 
appl ications of the Supplement that can be given effect without 
the invali d  provision or appl ication, and to this end the provisions 
of the Supplement are severable .  

SECTI ON 54. REPEAL 
The following laws and parts of laws are repealed: 

SECTI ON 55. EFFECTIVE DATE 
This Supplement takes effect ______ _ 
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